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§251.9

sources to the extent that the commod-
ities are ultimately distributed by eli-
gible recipient agencies which have en-
tered into agreements in accordance
with §251.2. Direct expenses include the
following, regardless of whether they
are charged to TEFAP as direct or in-
direct costs:

(i) The intrastate and interstate
transport, storing, handling, repack-
aging, processing, and distribution of
commodities (including donated wild
game); except that for interstate ex-
penditures to be allowable, the com-
modities must have been specifically
earmarked for the particular State or
eligible recipient agency which incurs
the cost;

(ii) Costs associated with determina-
tions of eligibility, verification, and
documentation;

(iii) Costs of providing information
to persons receiving USDA commod-
ities concerning the appropriate stor-
age and preparation of such commod-
ities;

(iv) Costs involved in publishing an-
nouncements of times and locations of
distribution; and

(v) Costs of recordkeeping, auditing,
and other administrative procedures
required for program participation.

(2) State restriction of administrative
costs. A State agency may restrict the
use of TEFAP administrative funds by
eligible recipient agencies by dis-
allowing one or more types of expenses
expressly allowed in paragraph (e)(1) of
this section. If a State agency so re-
stricts the use of administrative funds,
the specific types of expenses the State
will allow eligible recipient agencies to
incur must be identified in the State
agency’s agreements with its eligible
recipient agencies, or set forth by
other written notification, incor-
porated into such agreements by ref-
erence.

(3) Agreements. In order to be eligible
for funds under paragraph (e)(1) of this
section, eligible recipient agencies
must have entered into an agreement
with the State agency or another eligi-
ble recipient agency pursuant to
§251.2(c).

(4) Pass-through requirement-local sup-
port to emergency feeding organizations.
(i) Not less than 40 percent of the Fed-
eral Emergency Food Assistance Pro-
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gram administrative funds allocated to
the State agency in accordance with
paragraph (a) of this section must be:

(A) Provided by the State agency to
emergency feeding organizations that
have signed an agreement with the
State agency as either reimbursement
or advance payment for administrative
costs incurred by emergency feeding
organizations in accordance with para-
graph (e)(1) of this section, except that
such emergency feeding organizations
may retain advance payments only to
the extent that they actually incur
such costs; or

(B) Directly expended by the State
agency to cover administrative costs
incurred by, or on behalf of, emergency
feeding organizations in accordance
with paragraph (e)(1) of this section.

(ii) Any funds allocated to or ex-
pended by the State agency to cover
costs incurred by eligible recipient
agencies which are not emergency feed-
ing organizations shall not count to-
ward meeting the pass-through require-
ment.

(iii) State agencies must not charge
for commodities made available under
this part to eligible recipient agencies.

(f) Recovery and reallocation. If, dur-
ing the course of the fiscal year, the
Department determines that a State
agency is unable to use all of the funds
allocated to it during the fiscal year,
the Department shall recover or with-
hold and reallocate such unused funds
among other States.

[61 FR 12823, Apr. 16, 1986, as amended at 59
FR 16974, Apr. 11, 1994; 64 FR 72906, Dec. 29,
1999; 74 FR 62474, Nov. 30, 2009]

§251.9 Matching of funds.

(a) State matching requirement. The
State must provide a cash or in-kind
contribution equal to the amount of
TEFAP administrative funds received
under §251.8 and retained by the State
agency for State-level costs or made
available by the State agency directly
to eligible recipient agencies that are
not emergency feeding organizations as
defined in §251.3(e). The State agency
will not be required to match any por-
tion of the Federal grant passed
through for administrative costs in-
curred by emergency feeding organiza-
tions or directly expended by the State
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agency for such costs in accordance
with §251.8(e)(4) of this part.

(b) Exceptions. In accordance with the
provisions of 48 U.S.C. 1469a, American
Samoa, Guam, the Virgin Islands and
the Northern Mariana Islands shall be
exempt from the matching require-
ments of paragraph (a) of this section if

their respective matching require-
ments are under $200,000.
(c) Applicable contributions. States

shall meet the requirements of para-
graph (a) of this section through cash
or in-kind contributions from sources
other than Federal funds which are
prohibited by law from being used to
meet a Federally mandated State
matching requirement. Such contribu-
tions shall meet the requirements set
forth in 7 CFR 3016.24. In accordance
with part 3016 or 3019, as applicable, the
matching requirement shall not be met
by contributions for costs supported by
another Federal grant, except as pro-
vided by Federal statute. Allowable
contributions are only those contribu-
tions for costs which would otherwise
be allowable as State or local-level ad-
ministrative costs.

(1) Cash. An allowable cash contribu-
tion is any cash outlay of the State
agency for a specifically identifiable
allowable State- or local-level adminis-
trative cost, including the outlay of
money contributed to the State agency
by other public agencies and institu-
tions, and private organizations and in-
dividuals. Examples of cash contribu-
tions include, but are not limited to,
expenditures for office supplies, stor-
age space, transportation, loading fa-
cilities and equipment, employees’ sal-
aries, and other goods and services spe-
cifically identifiable as State- or local-
level administrative costs for which
there has been a cash outlay by the
State agency.

(2) In-kind. (i) Allowable in-kind con-
tributions are any contributions, which
are non-cash outlays, of real property
and non-expendable personal property
and the value of goods and services spe-
cifically identifiable with allowable
State administrative costs or, when
contributed by the State agency to an
eligible recipient agency, allowable
local-level administrative costs. Exam-
ples of in-kind contributions include,
but are not limited to, the donation of
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office supplies, storage space, vehicles
to transport the commodities, loading
facilities and equipment such as pallets
and forklifts, and other non-cash goods
or services specifically identifiable
with allowable State-level administra-
tive costs or, when contributed by the
State agency to an eligible recipient
agency, allowable local-level adminis-
trative costs. In-kind contributions
shall be valued in accordance with part
3016 or 3019, as applicable.

(ii) In order for a third-party in-kind
contribution to qualify as a State-level
administrative cost for purposes of
meeting the match, all of the following
criteria shall be met:

(A) In its administration of food as-
sistance programs, the State has per-
formed this type of function over a sus-
tained period of time in the past;

(B) The function was not previously
performed by the State on behalf of eli-
gible recipient agencies; and

(C) The State would normally per-
form the function as part of its respon-
sibility in administering TEFAP or re-
lated food assistance programs if it
were not provided as an in-kind con-
tribution.

(d) Assessment fees. States shall not
assess any fees for the distribution of
donated foods to eligible recipient
agencies.

(e) Reporting requirements. State agen-
cies shall identify their matching con-
tribution on the FNS-667, Report of
TEFAP Administrative Costs, in ac-
cordance with §251.10(d).

(f) Failure to match. If, during the
course of the fiscal year, the quarterly
FNS-667 indicates that the State is or
will be unable to meet the matching re-
quirements in whole or in part, the De-
partment shall suspend or disallow the
unmatched portion of Federal funds
subject to the provisions of paragraph
(a) of this section. If, upon submission
of the final FNS-667 for the fiscal year,
the Department determines that the
State has not met the requirements of
paragraph (a) of this section in whole
or in part, the unmatched portion of
Federal funds subject to the require-
ments of paragraph (a) of this section
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shall be subject to disallowance by
FNS.

[62 FR 17934, May 13, 1987, as amended at 59
FR 16975, Apr. 11, 1994; 64 FR 72906, Dec. 29,
1999]

§251.10 Miscellaneous provisions.

(a) Records—(1) Commodities. State
agencies, subdistributing agencies (as
defined in §250.3 of this chapter), and
eligible recipient agencies must main-
tain records to document the receipt,
disposal, and inventory of commodities
received under this part that they, in
turn, distribute to eligible recipient
agencies. Such records must be main-
tained in accordance with the require-
ments set forth in §250.16 of this chap-
ter. Eligible recipient agencies must
sign a receipt for program commodities
which they receive under this part for
distribution to households or for use in
preparing meals, and records of all
such receipts must be maintained.

(2) Administrative funds. In addition to
maintaining financial records in ac-
cordance with 7 CFR part 3016, State
agencies must maintain records to doc-
ument the amount of funds received
under this part and paid to eligible re-
cipient agencies for allowable adminis-
trative costs incurred by such eligible
recipient agencies. State agencies must
also ensure that eligible recipient
agencies maintain such records.

(3) Household information. Each dis-
tribution site must collect and main-
tain on record for each household re-
ceiving TEFAP commodities for home
consumption, the name of the house-
hold member receiving commodities,
the address of the household (to the ex-
tent practicable), the number of per-
sons in the household, and the basis for
determining that the household is eli-
gible to receive commodities for home
consumption.

(4) Record retention. All records re-
quired by this section must be retained
for a period of 3 years from the close of
the Federal Fiscal Year to which they
pertain, or longer if related to an audit
or investigation in progress. State
agencies may take physical possession
of such records on behalf of their eligi-
ble recipient agencies. However, such
records must be reasonably accessible
at all times for use during management
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evaluation reviews, audits or investiga-
tions.

(b) Commodities not income. In accord-
ance with section 206 of Pub. L. 98-8, as
amended, and notwithstanding any
other provision of law, commodities
distributed for home consumption and
meals prepared from commodities dis-
tributed under this part shall not be
considered income or resources for any
purposes under any Federal, State, or
local law.

(c) Nondiscrimination. There shall be
no discrimination in the distribution of
foods for home consumption or avail-
ability of meals prepared from com-
modities donated under this part be-
cause of race, color, national origin,
sex, age, or handicap.

(d) Reports—(1) Submission of Form
FNS-667. Designated State agencies
must identify funds obligated and dis-
bursed to cover the costs associated
with the program at the State and
local level. State and local costs must
be identified separately. The data must
be identified on Form FNS-667, Report
of Administrative Costs (TEFAP) and
submitted to the appropriate FNS Re-
gional Office on a quarterly basis. The
quarterly report must be submitted no
later than 30 calendar days after the
end of the quarter to which it pertains.
The final report must be submitted no
later than 90 calendar days after the
end of the fiscal year to which it per-
tains.

(2) Reports of excessive inventory. Each
State agency must complete and sub-
mit to the FNS Regional Office reports
to ensure that excessive inventories of
donated foods are not maintained, in
accordance with the requirements of
§250.17(a) of this chapter.

(e) State monitoring system. (1) Each
State agency must monitor the oper-
ation of the program to ensure that it
is being administered in accordance
with Federal and State requirements.
State agencies may not delegate this
responsibility.

(2) Unless specific exceptions are ap-
proved in writing by FNS, the State
agency monitoring system must in-
clude:

(i) An annual review of at least 25
percent of all eligible recipient agen-
cies which have signed an agreement
with the State agency pursuant to
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